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1. Background

Following the latest changes of the Portuguese Transfer Pricing Regime, recently

introduced in the Corporate Income Tax (CIT) Code, further to the substantial

improvements occurred over the last 20 years, resulting from the work developed by the

Organisation for Economic Cooperation and Development (OECD), the Joint Forum on

Transfer Pricing (TP) of the European Union (EU) and the experience acquired with its

continuous application, the Portuguese Government recently issued the publication of the

Decree-Ruling 268/2021.

2. Brief description of the main changes introduced

In general, we believe that the recent changes aimed, essentially, a simplification of the

documentation obligations, the increase of the legal certainty (by consolidating some

important concepts) and the combat of the tax evasion, mitigating the risk of abuse.

Therefore, these changes covered mainly:

i. The delineation of the controlled transactions;

ii. The scope of the terms and conditions’ concept;

iii. The comparability analysis;

iv. The selection and application of the TP methods;

v. The provision of rules for specific transactions;

vi. The organization of the documentation process (in case the exemptions are not

applicable);

vii. The correlative adjustments.
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i. Delineation of the controlled transactions – Articles 1 e 2

The term “transactions" covers, namely:

• Commercial transactions, including any transaction or series of transactions having as

subject tangible or intangible assets, rights or services, even if carried out in the context

of any agreement, including cost-sharing and intra-group service provision agreements;

• Financial transactions, namely transactions involving granting or obtaining credit of any

kind, financial derivatives, the provision of implicit or explicit guarantees, cash

centralization agreements and transactions involving capital shares;

• Business restructuring or reorganization transactions involving changes in business

structures, the termination or substantial renegotiation of existing contracts when

involving the transfer of tangible/intangible assets, intangible rights, or compensation

for emerging damages or lost profits;

• The allocation of income or expenses made by entities covered by differentiated tax

regimes;

• Relations between the head office and its permanent establishments, in particular: a

non-resident entity and a permanent establishment located in Portugal, or between

Portugal and other permanent establishments of the same entity situated outside that

territory; and a resident entity and its permanent establishments located outside

Portugal or between them.

ii. Scope of the terms and conditions’ concept –Articles 1 e 4

The term "substantially identical terms and conditions" regards how transactions are

structured and the options realistic available to the related entities involved.

In particular, the determination of TP, in accordance with the arm’s length principle, should

include:

• The precise design of the related-party transactions, based on the identification of their

terms and conditions, which include the commercial or financial relations established

between the related entities, and the economically relevant characteristics of those

transactions (i.e., which include all economically relevant circumstances to their

realization);

• The comparison between the terms and conditions of the related-party transactions,

with the terms and conditions that would normally be contracted, accepted and

practiced between independent entities in comparable transactions; and

• The actual terms and conditions of the related-party transactions correspond to those

practiced.
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iii. Comparability analysis –Article 5

The comparability analysis should include, among others, the following information:

• Generic analysis of the circumstances involving the developed activity;

• Understanding of the related-party transactions under analysis, based on the functional

analysis of the parties involved in the transaction, with a view to the subsequent

selection of the tested part, the method and the most appropriate profit level indicator

to the circumstances of the case, as well as the comparability factors that should be

considered in the selection of comparable transactions;

• Definition of the fiscal years to be considered in the comparable searches;

• Evaluation of possible internal comparable entities;

• Identification of the available sources of information regarding external comparable

information, when necessary, and validation of their reliability;

• Selection of the most appropriable method and determination of the most appropriate

profit level indicator;

• Selection of potential comparable information;

• Determination and implementation of comparability adjustments to perform, when

appropriate;

• Processing and interpretation of the collected data regarding comparable transactions

with the objective to determine the arm’s length remuneration.

iv. Selection and application of TP methods – Article 6

The determination of the most appropriate method to adopt in defining/evaluating the

terms and conditions of transactions carried out between related entities, becomes aligned

with Article 63 of the CIT Code and the OECD Guidelines. Therefore, the hierarchy of the

TP methods was removed.

Regarding a singular or unique type of related-party transactions, or in the event of no

reliable comparable information and data relating to similar transactions between

independent entities (e.g., law of property, capital shares of unlisted companies, credit or

intangible rights), the taxpayer may select other method (other than the ones specifically

envisaged).

Whenever other method, technique or model of economic valuation of generally accepted

assets is applied, the choice of the taxpayer shall be duly supported, describing the method

or technique chosen, as well as the reasons for its choice.
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v. Provision of rules for specific transactions - Articles 13 to 16 and Annexes III and

IV

In this context, it should be noted that there are different provisions applicable: to cost-

sharing agreements; intra-group services; transactions involving intangibles; restructuring

transactions.

vi. Organization of the documentation process - Article 17 and Annexes I and II

Exemption

According to the numbers 3 and 5 from Article 17, the following situations are exempted

from the obligation to submit the documentation:

• taxpayers who, in the period to which the obligation relates, have reached an annual

amount of income of less than € 10,000,000.

• Even if the above limit is exceeded, the exemption includes taxpayers who have related-

party transactions that, by counterpart, have not exceeded € 100,000 and, in total

amount to € 500,000.

Documentation structure

Based on the provisions of the mentioned ministerial order, there are two separate

documentation models, namely:

1) Standard File – number 9 of Article 17 and Annex I

In general, aligned with the international guidelines on PTs, consisting of:

Master File

• Group information;

• Group activity;

• Intangibles;

• Financing;

• TP policy;

• Other information – including financial statements and advance arrangements on

TP
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Local File

• Description of the taxpayer's business;

• Identification and characteristic of related entities;

• Characterization of related-party transactions;

• Application of the TP methodology;

• Financial information of the taxpayer.

2) Simplified File – Article 19

For enterprises classified as Small and Medium-sized Enterprises (SMEs) which are not

covered by the above-mentioned exemptions, they shall prepare the simplified Dossier,

which will have to include:

• Identification of entities involved in the related-party transactions carried out;

• Description of the typology, characteristics and amount of the related-party

transactions in which they have been involved (in relation to the scope, please refer to

section i) above Controlled transactions);

• identification of the methods used to comply with the arm’s length principle;

• Comparable information obtained and values or ranges of values resulting regarding the

application of arm’s length methods.

Other changes

Among others, we would also like to highlight the definition of a validity date for

comparability studies, as well as further clarification on the contents of the analyses of

certain specific transactions.

Despite all the clarification effort, there may still be some practical implementation

difficulties, which will only be clarified following the actual procedures of taxpayers and of

the Portuguese Tax Authority, especially during tax inspections, but also of the doctrine

that will certainly take place at the academic, administrative and judicial level in the short

term.

vii. Correlative adjustments - Article 20 to 25

Regarding the correlative adjustments’ procedure, the introduced changes resulted from

the acceptance of the best international practices in respect of correlative adjustments, as

well as the recently introduced new mechanisms for the settlement of tax disputes

between EU Member States included in Law no. 120/2019, of September 19.
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3. Entry into force and production of effects

This Decree-Ruling shall enter into force on the day following its publication (November

27), except for Chapter IV – The Ancillary Obligations of Passive Persons (Articles 17 to 19),

which takes effect during tax periods starting on or after 1 January 2021.

4. Critical analysis of the changes introduced

The review of the Portuguese TP Regime was not only expected, but also necessary,

considering recent and relevant developments at international level, specially following the

Base Erosion and Profit Shifting (BEPS) Plan.

However, although it may seem that the obligations of taxpayers may have generally

decreased - if we look strictly at the global and individual turnover limit for their

preparation, the truth is that:

▪ The exemptions provided for do not waive the demonstration by the taxpayer that the

terms and conditions in the related-party transactions comply with the arm’s length

principle, in case the taxpayer is notified by the Portuguese Tax Authorities. As such, it is

recommended that the taxpayer takes a proactive action in this context if he wishes to

mitigate the correspondent tax risk, penalties or the associated litigation.

▪ We will most probably not be able to comply with the declarative obligation under Annex

H to the Annual Declaration/IES if we do not prepare any sort of documentation before

its submission (in case the taxpayer does not wish to do make false statements).

▪ In materially relevant or non-recurring transactions, such as: a) related-party

transactions of any kind carried out with natural or legal persons residing outside the

Portuguese territory and subject to a clearly more favorable tax regime there, b)

business transfers, carried out in any way, c) transfers of securities, holdings or other

values representing capital shares of any type of entities, not traded on regulated

securities markets, or traded on regulated markets located in countries or territories

classified as tax havens; d) business reorganization or restructuring transactions; e)

transactions in immovable property; f) transactions with intangibles, it is clearly

recommended to proactively prepare their documentation as a way of transferring the

burden of proof to the Tax Authority.

From the above, and similarly as occurred from an international perspective, as well as in

the current pandemic conjuncture, with diversified and very different impacts in various

industries, it is expected in short term a strengthening of the TP audits in companies with

higher turnover and/or intragroup transactions, using as risk measure the information that

will be provided by the taxpayer by Annex H to the Annual Declaration/IES.
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Closer to you.

Find us on: Member of:

Closer to you.
info@pt-nexia.com

www.pt-nexia.com

The information contained in this document is of a general nature and does not apply to any

particular entity or situation. While we do everything, we can provide accurate and current

information, we cannot guarantee that this information is accurate on the date it is received

and/or known or will continue to be accurate in the future. No one should act on this information

without appropriate professional advice for each specific situation.

© 2021 Santos Carvalho & Associados SROC, S.A. All rights reserved. Nexia INTERNATIONAL, NEXIA and

their logos are owned by Nexia International Limited.

Catarina Breia

Partner, Head of Tax
Mobile: (+351) 91 75 75 832

E-mail : cbreia@pt-nexia.com

How can we help?

As transfer pricing service providers, Nexia will be able to support your Company or

Group, not only in the preparation of your documentation and fulfillment of your

declarative tax obligations, but also in the negotiation of Advanced Pricing

Agreements with the Competent Authorities, on a local or global basis, benefiting for

this purpose from Nexia International network, to which we belong.

Given the importance of the above-described changes, we recommend that

companies act proactively in the management of its TP risks and opportunities, not

only from a Portuguese perspective, but also from a global perspective.

If you have any questions about the application or implications of these changes, or if

you wish to review your internal procedures, ensuring compliance with the regulatory

tax obligations, please do not hesitate to contact our tax experts.

For more information, please contact:
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